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HEARING VIA WEBEX  
 
 
 

ORDER  
PER DIVA SINGH, J.M: 

By the present appeal filed by the assessee, the correctness of the order 

dated 02.03.2021 passed under section 250 of the Income Tax Act, 1961 

(hereinafter referred to as ‘the Act’) by the Commissioner of Income Tax 

(Appeals), National Faceless Appeal Centre (NFAC) [hereinafter referred to as 

‘the CIT(A)’] pertaining to Assessment Year (AY) 2017-18 is assailed on the 

following grounds:  

“1. The Learned CIT (Appeal) has not allowed late payment of employees 
contribution and Administration Charges of Provident Fund and ESIC of Rs. 
10,83,269/on ground that said amount of contribution to ESIC and PF is not paid 
within due date u/s. 36 (1) (va)  
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The Learned CIT Appeals has ignore the Jurisdiction Bombay High Court decision in 
the case of Ghatge Patil Transport Ltd (supra) 368 ITR 749 (2015) in which Hon 
Court has allowed the deductions of Employee’s contribution to PF and ESIC which 
was paid before the due date of filing the return of Income as per section 43 B but 
paid after the due date of the respective Acts and considered the decision of 
Gujarat High Court” 

2. Sh. Manish Sanghavi appearing on behalf of the assessee submitted that 

the point at issue is fully covered in favour of the assessee. Attention was invited 

to the decision of the jurisdictional High Court in the case of CIT Vs. Ghatge Patil 

Transport Ltd. (2014) 368 ITR 749 (Bombay). Reliance was also placed upon the 

order dated 25.03.2021 in the case of Salzgitter Hydraulics Pvt. Ltd. Vs. ITO and 

order dated 27.07.2021 in the case of the DCIT Vs. Maharashtra Tourism 

Development Corporation in ITA No. 6426/Mum/2017.  

3. Sh. Kishore Dhule, Sr. DR relied upon the impugned order. No contrary 

decision in support of the impugned order was referred to on behalf of the 

Revenue.  

4. We have heard the parties and perused the material available on record. 

In the facts of the present case admittedly the Employee Contribution of PF & 

ESI of Rs. 10,83,269/- was paid beyond the statutory limits of the specific Act(s), 

however before the filing of the return of income. The addition made by way of 

disallowance was sustained in appeal in view of the fact that there was a delayed 

payment in terms of the specific statutes. The amendments carried out by the 

Finance Act, 2021 to sections 36(1)(va) and 43B were considered to be 

clarificatory in nature. We are of the view that the position of law as appreciated 

by the First Appellate Authority is not correct. Moreover, this issue is no longer 

res-integra as consistently over a period of time various benches of the ITAT 

have repeatedly held on considering the Notes on clauses and concluded that 

the amendments carried out are prospective in nature and not clarificatory. 
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Hence, the decision to consider the same with retrospective effect cannot be 

upheld. The Notes on Clauses which were appended to the Finance Bill, 2021 at 

the time of the proposed amendments clearly bring out this position. For the 

sake of completeness they are extracted here-in-under:  

"Clause 8 of the Bill seeks to amend section 36 of the Income-tax 
Act, relating toother deductions. Sub-section (1) of the said section 
provides for allowing of deductions provided for in the clauses 
thereof for computing the income referred to in section 28 of the said 
Act. Clause (va) of the said sub-section provides for allowance of 
deduction for any sum received by the assessee from any of his 
employees to which the provisions of sub-clause (x) of clause (24) of 
section 2 apply, if such sum is credited by the assessee to the 
employee's account in the relevant fund or funds on or before the 
due date. Explanation to the said clause provides that for the 
purposes of this clause, "due date" means the date by which the 
assessee is required as an employer to credit an employee's 
contribution to the employee's account in the relevant fund under 
any Act, rule, order or notification issued thereunder or under any 
standing order, award, contract of service or otherwise. It is 
proposed to insert Explanation 2 to clause (va) of sub-section (1) of 
the said section so as to clarify that the provisions of section 43B 
shall not apply and shall be deemed never to have been applied for 
the purposes of determining the "due date" under the said clause. 
This amendment will take effect from 1st April, 2021. And will 
accordingly, apply in relation to the assessment year 2021-2022 and 
subsequent assessment years.” 

 

5. The year under consideration in the facts of the present case as we have 

noted is 2017-18 Assessment Year. WE may also refer to order dated 18.11.2021 

in ITA No. 194/Chd./2021 in the case of Surya Resorts Pvt. Ltd.  wherein it has 

been held:  

“6.  According ly ,  on  account  of  the  a f o rement i oned  
reason ing,  we hold that  the  di sal l owance  of  Rs .  
5, 24,104/-  susta ined in  the  presen t  appea l  by  the 
CIT(A )  qua  the  employees ’  con tr ibut ion despi t e  l at e  
payment  qua  the  spec i f ic  Ac t  cannot  be  made .   
Admi t t edl y ,  in  the  fac ts  o f  the presen t  case  the  payment  
has  been  made we l l  wi th in  th e t ime l ine  as  se t  out  
under  the  Income Tax Act  u/s  139 (1 )  o f  the  Income Tax 
Act .   Thus ,  admi t t edl y  the  return o f  income was  f i l ed  
we l l  wi th in  t ime a f t er  making the  spec i f i c  payments .   
The  pos i t i on  o f  l aw that  the  Amendments  car r i ed  out  by  
the  F inance  Ac t ,  2021  are  prospec t i ve  in  nature  and  not  
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dec laratory s tand we l l  s et t l ed.  The  disa l l owance ,  
according l y ,  cannot  be susta ined.  

7.  Be f ore  pa rt ing,  i t  i s  necessary  to  r e f er  to  the  
dec i s i on  of  the  jur isdi c t i onal  Hi gh  C ourt  r e f er red t o  by  
the  assessee in  th e spec i f i c  ground No.  2  rais ed  in  the 
present  appea l  wh erein  th e dec is ion  o f  the  Hon 'b l e  
Himachal  Pradesh  Hi gh  Court  in  the  case  o f  CIT vs 
Nipso  Polyfabr ika Ltd.  [2013]  350 ITR 327 has  been  
re l i ed  upon .   The  sa id  dec i s i on ,  i t  i s  seen,  spec i f i ca l l y  
dea ls  wi th  the  employees ’  c ont r i but i on .  Thei r  Lordships  
re l y ing  upon  dec i s i on  of  the  Apex  Court  in  the  case  o f  
CIT Vs Alom Extrusions Ltd.  (2009 )  319  ITR  306  
(wh ich  was  in  the  con text  o f  employers ’  cont r ibut ion)  
re f e rr ing  to  the  deci s ion  of  the  Hon 'b l e  De lh i  Hi gh  Court  
in  th e case  o f  CIT  Vs Aimil  Ltd .  (2010)  321  ITR 508  
t ook spec i f i c  cogn i zance  of  the  fac t  that  th i s  dec is ion  
per ta ined t o the employee ’s  cont r ibut ion  where in  aga in  
a  re f erence  had been  made to  the  dec i s i on  o f  the  Apex  
Court  in  the case o f  CIT Vs  V inay Cement  313 ITR 1 .   
Cons ider ing  the  reason ing  in  these  dec i s ions ,  The i r  
Lo rdships  in  the  case  of  Nips o  Po lyf abr i ks  L td .  ( supra )  
consc ious l y  f o l l owed the  v i ew taken  by  the  Hon'b l e  
De lh i  High  Court  in  Aimi l ’ s  cas e  and  conc luded  that  the 
v i ew expressed  by  the  Hon 'bl e  Kera la  Hi gh  Court  in  CIT 
Vs Commonweal th  Trust  Ltd.  (2004 )  269 ITR 290  was  
not  be ing  f o l l owed as  i t  was  cons idered to  be  “no  l onger  
good  law in  v i e w o f  the  judge me nt  o f  the  A pex  Cour t  i n  
A l om Extr us i ons  L td . ”   Accord ingly ,  r e l i ance  pl aced  by  
the  l d.  AR on  the  dec is ion  of  the  jur isd ic t i onal  High  
Court  qua  the  employee ’s  cont r i but i on  s tands  addressed 
in  favour  of  the assessee.  However ,  the  said  dec is ion  
has  no t  taken  into  cons iderat i on  the  change proposed  
by  the  Amendments  car r i ed  out  by  F inance  Ac t ,  2021  
which  we have  addres sed at  l ength  in  the  earl i er  par t  o f  
th i s  o rder .  Th is  i ssue  s tands covered by  var i ous 
dec i s i ons  of  the  I TAT  which s tand  addressed.  
Accordingl y ,  the  ground o f  the  assessee  is  a l l owed .  Said 
order was pronounced in the presence of the parties via 
Webex.” 

6. Admittedly, the amount stands paid before the filing of the return          

before the due date as per the time lines of the Income Tax Act laid down under 

section 139(1). The disallowance on these facts for the assessment years prior to 

2021-22 assessment year cannot be made. The amendment shall have 

prospective effect. On behalf of the assessee, the decision of the jurisdictional 

High Court in the case of CIT Vs. Ghatge Patil Transport Ltd. (supra) has also 
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been referred to. A perusal of the same shows that their Lordships were seized 

of the late payment of the employees contribution to P.F. Considering the 

position of law as settled by the Apex Court in the case of CIT Vs. Alom 

Extrusions Ltd. (2009) 319 ITR 306 (SC) and CIT Vs. Hindustan Organics 

Chemicals Ltd. (2014 366 ITR 1 (Bombay), their Lordships qua the employee 

contribution decided the issue in favour of the assessee. No doubt the said 

decision did not take into consideration these specific amendments carried out 

by the Finance Act, 2021, however, the issue of retrospective effect of specific 

amendments stands well examined. This decision we note fully supports the 

case of the assessee. Accordingly, the addition made by way of a disallowance is 

directed to be deleted.  

7. In the result, appeal of the assessee is allowed.  

  The said order was pronounced in the court at the time of hearing itself on    

23.11.2021. 
 
 

 Sd/-                Sd/- 
   (S. RIFAUR RAHMAN)                                                              (DIVA SINGH) 
 ACCOUNTANT MEMBER                                                       JUDICIAL MEMBER  
मुंबई/Mumbai, ᳰदनांक/Dated: 23/11/2021 
SK,  PS 
ᮧितिलिप अᮕेिषत/Copy of the Order forwarded  to :  
1.  अपीलाथᱮ/The Appellant , 
2.  ᮧितवादी/ The Respondent. 
3. आयकर आयुᲦ(अ)/ The CIT(A)- 
4.  आयकर आयुᲦ CIT  
5.  िवभागीय ᮧितिनिध, आय.अपी.अिध., मुबंई/DR, ITAT, 

Mumbai 
6.  गाडᭅ फाइल/Guard file. 

                             BY ORDER, 
 //True Copy// 

(Dy./Asstt. Registrar)                                                  
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